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ORDER ON ~ECONSIDERATIO~ 

On April 19, 1985, Northside Sanitary Landfill, Inc. 

(Petitioner) moved for reconsideration of the-Administrator's 

Order D~nyinq Review datad Apr~l 3, 1985 •.. 

The Order Denyinq Review correctly concluded that the 

issue raised by Petitioner should nbt be reviewed under 40 CFR 

§124.19. Nevertheless, reconsideration is warrant•d to revise 

and clarify the legal basi~ for the denial oE review and to 

respon~ to Petitiorier's claims that it has h~en denied the 

opportunity for • hearinq. 

Tn the oriqirial petitiori 'filed under 40 CFR §124.19 (1984),_ 

Petitionet~requested revie~ of £PA Region V'~ "response to com~ 

ments" issued ~n conjunction with the denial df Petitioner's 

.!/' 
final RCRA per~it. Petitioner requested ~~view for the pur-

1/ Letter (petiti6n), dated hovember a, 198~, frbm John W. 
Rankert, Sr., PrAsident, Northside Sanitary Landfill, Inc. 
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pnse nf havinq tha ~esnonse tn cnmments rastated "to cor~ectly 

reflect that the 'Old Farm Area' is not inclurled in Northside's 

In~erim Part A Permit, and hence should not be subsequently 

referencerl in a Closure Procedure • • • • No reference tn the 
- -

'Old F~rm Area' was made in t~e Part A Interim Permit and/or 

Applicatio_n. '' Petitioner twice stated, however, that it was 

not obiectinq to EPA's final decision to deny the permit. 
·,, 

EPA 

Region V responded to the petition and urged denial of review 

on the orounds that (i) Petitioner is not entitled to have the 

permit dAcision reviewed since it is not contesting the denial 

of the permit, and (ii) the Old Farm Area shbuld be subiect to 

the closure requirement because Petitioner, in its RCRA Part A 

permit arplication, clearly delineated its hazardous waste 

fa~ility, on diaqrams and.an aerial photograph, ~s including 
'};/ 

the Old Farm Area. Petiticiner responded, arq~inq that (i) 

EPA's finding regarding the Old Far~ Area is subject to review 

under 40 CFR §124.19; and (ii) Region V "has a~gued 'out of 

context~ .the hand-drawn ~ap ••• and the photograph co~tain~d 

in Northside's hazardous waste permit application of November 
~/ 

25, 1980." 

As the issue was thus framed by the parties' submissions 

on app~al, there appeared to be a dispute over the location of 

the facility's boundaries, t~at is, did the Old Farm Area fall 

11 EPA Region V Response, filed January ll, 1985. 

ll Petitioner's Response to Region V's Response, dated 
January 22, 1985. 

http://po.se
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within the houndari.es of the facility? EPA arqw~d th.;tt it ciid 

and Petitioner arqued that i.t rli.d not. _Roth narties ap~~arect 

to assume that inclusion w6uld mean that the Old Farm Area had 

t6 be closed in accnrdance with tha RCRA requirements qoverninq 
- . 

closure of hazardous waste facilities. Petitioner·oppos~d such 

a result~ contending that no hazardous waste acti~ities took 

place at the Old Farm Area, and, therefore, accordinq to Peti-

tioner, closure of that area should not be required. Region 

V, on the other hand, favored closure irrespective of the pre-

sence or absence of these activities, for it took the prisition 

that closure must be effected· throughout the entire facility 

unless the hazardous waste portions were segregated from 
' . 

adjacent. n~n-hazardous waste portions which they were not, 

atcording to Region v. 

· In my April 3,' 1985 Order Denying Review, t held that: the 

issue o{ the facility's boundaries was reviewa'ble but I denied 

review ·on the grounds that Petitioner did not sustain its burden 

of showing that the Region's· permit determination was.clearly 

erroneous or 6therwise subj~ct to review. In ru 1 i ng ·that the 

issue of the facility's boundaries was reviewable, I made the 

fotlowing obs_erv-ation regarding the importance of the is~ue 

r~ised by th~ parties: 

I .agree with petitioner that it has raised an issue 
which is reviewable under §124.19. The location and· 
dimensions of a hazardous waste:facility a.re probably 
two of the most rudimentary pieces of information .that go 
into a proper permit decision. If the permit de6i~ion 
does not identify where the facility i~ located, or how hiq 
it is·, the permit dec i~ ion cannot be- implemented success f.u lly 
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r~qarrlless of the outcome of th~ rlecisirin. This iA particu
larly apparent ·in the present case, for either inclurlina 
o r e x c 1 u d i ng t he 0 l d F a rm A-_r e a w i 1 l s i q n i f i c a n t 1 y a 1 t e r · 
the area of Petitioner's landfill t~at is subiec~ tn the 
closure and post-closure re~~irements of the regulations, 
40 CFR Part 265 (Subpart G). Therefore, even though Peti
tioner has stated that it rloes not obiect to the denial of 
its permit, I am per~uaded that the m~tter which Petitioner 
is raising.i~ s~ch an integral part of the permit decision 
that it is the kind of matter which can be reviewed under 
§124.19. [Footnote omitted. J ·il 

On reconsideration of the April 3.0rder, it appears. that 

the foregoinq language is being construed by the parties to 

mean or imply that Region V had the authority to d~termine the 

sbope of closur~ procedures during the course of the permit 

denial proceedings. · Any such construction o~ this language is 

in error in the context of this case because !~diana had been 

granted the authority to make th~ closure determination pursuant 

to §3006 of RCRA, a fact that was ~ot brought to light in the 

parties' original submissions. Sections 3006(b) and (c) provide 

that when a qualified state receives authorizat~on the federal 

p~ogram is suspended and the hazardous waste pro~ram operates 

under state law., In th.is instance, Indiana received a so-called 

Phase I authorization on August 18, ·1982, which gave the state 

the necessary authority to approve the closure plan of ariy 

facility whose permit application has been denied by EPA. See 

40 CF~ §271.12S(e)(2). Under~ Phase I authorization EPA 
2/ 

retains the ~uthority to issue permits and, therefore, was 

!/ Order at 2-1. 

1/ See 40 CFR. §270.l(c) •. 
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the prnper' authority to issue th8 permit ~enial. Hnwever~ h~-

cause of the Phase I auth9rization, EPA was not the proper 

authority tn decide which arnas of th~ facility should close 

Indiana· was. Consequently, to the extent that Reqion V's 

reSponse to comments purpdrts to make findinqs regardinq whether 

or not the Old Farm Area must be closed, those findinqs are 

without leqal effect, for any such findings are for Indiana to 

make pur~uant to its Phase I authorization. 

Also, on reconsideration of the April 3 Order, I conclude 

that it wrongly implies that any area that ·is part of the 

facility for. permitting purposes must automatically he closed· 

if the permit for the fa~ility is denied. Any such implication -

is in error because it would iqnore the ttucial distinction. 

between permit ·determinations, which decide whet.her. and under 
' .. 

wha~ conditions waste may be managed on the property, and 

closure determ-inations, which are concerned with which areas· 

were used for hazardrius waste manaqement and what specific 

technical reauir~ments, such ~~ cov~r or maintenarice require~ents, 

should apply to those areasj In_the case of permit determina-

tionsr the qeographic area of the "facility" is not limited to 

ihe areas of the property where hazardous wastes_are c~rrently 

managed bu~ rather include.all contiguous property ~nder the 

owner or ope~ator's control. The property boundary of this 

area defines the area where the owner or operator is authorized 

to t r~at, store or dispose of .hazardous w~ste: and it represents 

the broadest extent of EPA's iurisdiction under sections 3005(a) 

.; 
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and (e) of RCRA. See 47 Feci. Req. 32288-89 (.July ·2fi, 1982): 

5 0 F e d • ~ e q . 2 8 7 1 2 ( ,T u l_y l 5 , 1 9 8 5 ) • C l o s u r ~ de t ~ r m i n a t i. on s , i n 

contrast, are likely to he more limited in qeoqraphic scopA, 

since they are concern~d with the areas within the houn~ariPs 
- . 

of a facility that are actually used for hazardous waste manage-

ment, thus ensurin9 that any hazardous waste remain~~q after 

closure rloes not pose a thre~t to human health or the environ-

ment. See 40 CFR §265.111. Accordingly, the closure regula-

tion~ in general only burden ~reas of the facility where treat-

ment, storaqe, or disposal operations took place aeter November 

19, 1980, i.e., the date EP~'s closure regulation~ took effect. 

See 45 Fed. Req. 33,170, 33,197 (May 19, 1980). Consequently, 

id~ntifyinq the boundaries of a facility for purposes of a 

permit denial does not nec~ssarily define· the areas of a faci-
. ' . . . . . 6/ 
lit~ that must be cldsed pursuant to a closure plan. -

In view of the foregoing, P~titioner's claim that it has 

been denied an adequate hearing on the closure determination 

must be rejected. Indiana, hoi EPA, h~s the authority to approve 

Petition~r's closure plan, including the respohsihility to 

6/ Althou·gh EPA's closure regulations refer to closure of the 
"facility,"~,~' 40 CFR §§255.111, 265.112, the more 
specific references to individual types of units, such as waste 
piles an& landfills, make it clear that closure was meant to 
apply only to the areas that are actually used for hazardous 
waste management. 40 CFR 265 (Subpart L -- w~ste piles) and 
(Subpart N -- landfills). Th~ preamble to these regulations 
confirms that the specific reauirem~nts were qenerally meant to 
apply only to areas of. actual use. See 45 Fed. Req. 33,170-171 
(May 19, 1980). Hence, "facility" in the cont~xt of closure 
refers to the land, structures, and other property ~p~ equip~ 

•. 

(next paqe) 
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decide which a~cas of the facility have to comply with specific 

closure requirements such as the r.equiremP.nt: for a final covP.r. 

Becaus~ state law has super~eded the federal closure reauire

~ents, 40 CFR Part 265 (Subpart G), the closure proceedi~q~ 

will take -place under the procedures established by .the Indiana 
]_I 

regulations cor.respondinq to the fP.deral requirement~, and 

the closure plan·must compl~ with the st~nctards set out in 

Indiana law. Petitiorier will ·therefore have the opportunity to 

present its argument~ to the state. The Region's statement 

that the Old Farm Area must close cannot be viewed as a final 

.~ction imposing closure obligations on Petitioner, for the 
' ' 

~I 
stat.ement is without legal effect as previously stat~d. 

(Footnote No. 6 cont'd) 

men~ used for hazardous waste management, not tq the fullest 
extent of EPA's statutory jurisdictlon under sections 3004 and 
3005 of RCRA. See 40 CFR §260.10-. 

7/ The federal regulations contemplate that closure require:... 
;ents for a facility ~ill be determined separately, after the 
permit denial proceedings have been completed, 40 CFR §265.112 
(c) ( 1). ·The owner or operator ha·s the opportunity _for comment 
and possibly a hearing before adoption of any final closure 
p 1 an , 4 0 C FR S 2 6 5 • 112 ( d ) • 

~/.At most, the Region's response in this case informed the appli
cant and interested parties 9f EPA's opinion on an issue raised 
at the public hearing on Petitioner's permit deni'al. Further
more, there i• no reason to suppose, as Petitioner appears to, 
that EPA's f~riding will preclude the sta~e from making its own 
finding based· on the evidence submitted to it. It i~ well 
settled .that an administrative agency's factual determination 
provides a basis for collateral estoppel only- if the agency is 
acting in a judicial capacity and reaches a final determination 

(next page.) 
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Grantinq P~tttioner an additional hearinq in a federal 

administ~~tive forum would not only call the state's authorit~ 

into Question -- by requiring EPA to decide a ~tate law matter 

-- but would also undoubtedly duplicate the efforts of stat~ 

off i cia 1 s-. In~smuch as Petiti6ner does not challehqe its 

permit denial but. wishes only to be heard on the issue of its_· 

closure obli~ations, no purpose would be ser~ed by-the submission 

of such evidence in a federal·rather than a state prciceeding. 

Indeed, Petitioner admits that some of the ihformaiion it 

wishes to submit td EPA has already been submitted in• state 

~roceedihgs. The state admirii~trative agency therefore provides· 
~ 

the proper forum·~or resolving questions about Petitioner's 
,· 

2/ . 
. closure oblig~tion·s •. 

For the reasons stated, the. April 3, 1985 Order Denyinq 

Review is revised and clarified as follows: Region V's findings 

(Footnote No. 8 cont'd) 

of an issue properly b•fore it, when the parties have fair 
opportunity to litigate the issue and. to obtain judicial re~iew. , 
See, ~· ,· United Sta'tes v• Utah Construction & Mining Co., 384 
u.s. 394, 422 (1966): Bowen v. United States, 570 F.2d 1311 
(7th Cir. 1978). A~ these principles reveal, Petitioner's 
fears that the Region has usurped the state's authority are 
groundless. Herei there ~as no formal hearing: the Region made · 
its statement in response to a comment rna~e at an informal . 
public hearing~ The Region's finding relates to an issue which 
is properly befor~. the state, ~bt EPA, and which is not review
able as part of EPA's permit decision. The state is free to 
exercise its regulatory authority. 

9/ When a state has been ~uth~~ized to. administer sorn~ hut not 
ill of the hazardous waste rnanaqernent program, EPA should . 
attempt to orqanize administrative procedures so as to avoid 
conflict with-state decisionmaking· authority and minimize 
duplication and overlap as ~uch as possible • 

. . 
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respectinq closure of the Old Farrn·Area, which arn set for.th in 

the Region's "response ta comments" accompanying the denial of 

Petitioner's permit, are without legal effect, for.Indiana, not 

EPA, is the prop~r authority to make closure determinations 

respectin~ Petitioner's facility~ including appro~al or dis

approval of Petitioner's closure pl~n. Therefore, no purpose 

would be served by granting Petitione~'s rea~est for a hearing. 

In all other respects, the Order Denying Review is affirmed and 

the petit~on for review is denied. 

So ordered. 

Dated: NOV 27 19&'1 

[. 

Le~ M. Thomas 
Administrator 

., ., 
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CERTIFICATE OF SERVICE 

r hereby certify that c0pies of the f0r.egoing Order. On 
Reconsirleration in the matter of Northside Sanitary Landfill, 

-Inc., RCRA Appeal No. 84-4, were mailed to the fol~owing: 

By 1st class mail, 
postage. p~epa id_: 

Valdas V. Adamkus 
Regional Adrninistrat0r 
U.S. EPA, Region V 
230 South Dearborn Street 
Chicago, 1L 60604 

Robert E. Leininger 
Assistant Regional Counsel 
U.S. EPA, Region V. 
230 South Dearborn Stre~t 
Chicago, IL 60604 

Warren D. Krebs, Esq. 
PARR, RICHEY, OBREMS~EY & 

MORTo'N 
121 Monument Circle, Suite 
Indianapolis, IN 46204 

John W. Bankert, Sr. 
President · 

50:Q. 

Northside Sanita~y Landfill, tnc. 
985 Sout~ State Road 421 
Zionsvill~, IN 46077-9791 

.·. 
~ ...... 

Date~: NOV'f-23" 1985 · 

· Eileen J. Barnhardt 
. Secret'ary to the Chief· 

Judicial Officer 




